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Virginia Law Register 

Vol. XIV.] JUNE, 1908. [No. 2. 



SPECIAL ELECTIONS AS AFFECTED BY SECTION 18 OF 
THE SCHEDULE. 



The Law Register, in its last issue, withdraws its previous 
endorsement of the Act of February 25, 1908, and pronounces it 
"clearly unconstitutional." This change of mind resulted, as the 
editor admits, from having come by chance upon Section 18 of 
the Schedule of the Constitution which is as follows : 

"In all elections held after this Constitution goes into ef- 
fect the qualifications of electors shall be those required by 
Article 2 of this constitution." 

This unobtrusive section in the codicil to the organic law has 
been repeatedly unearthed since 1902, and my observation has 
been that its discovery is apt to produce in the discoverer the con- 
viction that he has been specially ordained to propound a new 
and strange interpretation of the suffrage clause. This section, 
so far as it affects § 21 of the Constitution, has been under con- 
struction in some of the nisi prius courts of the State, and it may 
prove useful to review briefly the reasons that might be assigned 
for decisions which have, so far as I know, been uniformly at 
variance with the view held by The Law Register. The in- 
volved nature of the subject will excuse a more explicit statement 
than is ordinarily required. 

There are some pertinent facts which may be gleaned from the 
Journal and Documents of the Constitutional Convention. Prior 
to April 5, 1902, the article on the Elective Franchise (as well as 
the other articles of the proposed Constitution) had been con- 
sidered section by section and provisionally adopted by the Con- 
vention. On that day these several articles were referred to the 
Committee on Final Revision and the Schedule with authority to 
sit during the recess; and the Convention adjourned to May 22, 
1902 (see p. 491). When the Convention again met this com- 
mittee made a report accompanied by the draft of a revised Con- 
stitution and of a Schedule (p. 493). 
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The consideration of the revised Constitution section by sec- 
tion occupied the Convention from May 30th until June 4th, 1902 
(pp. 506-525). The Schedule was then taken up by sections, and 
on June 5th, the Chairman of the said Committee proposed the 
section under discussion "as an independent and separate section 
to the Schedule, to be numbered Section 18" — which was agreed 
to, without recorded vote and apparently without debate (p. 529). 
The next day the Constitution was formally adopted by a recorded 
vote (p. 535) ; and on the same day the schedule was again taken 
up, and some amendments having been made, was then adopted 
without recorded vote by the Convention, with this final section 
(p. 530) : 

"Section 25. This Constitution shall, except as is otherwise 
provided in the Schedule, go into effect on the 10th day of 
July, 1902, at noon. This schedule shall take effect from 
its passage." 

It will be observed that the same committee that revised the 
constitution originated the Schedule; that both documents were 
reported on the same day, and that both were open to considera- 
tion by the Convention from May 22 to June 6 ; and that on the 
latter day they were taken up separately, and adopted not as one, 
but as separate instruments 

Why was this section proposed by the Chairman of the Com- 
mittee and adopted by the Convention as a part of the Schedule 
rather than as a part of the Constitution? The scope and province 
of a schedule is different from that of a constitution. 

"The only office of a Schedule is to provide for a transi- 
tion from the old to the new government and to obviate in- 
conveniences which would otherwise arise from such transi- 
tion. The convention acts in this matter as an ordinary 
legislature, and only because there is necessity for such action 
before a legislature can or will be convened under the con- 
stitution. But unless such a (contrary) intention plainly 
appears, the presumption is, that the provisions of the Sched- 
ule are subject to future legislation." The Richmond Mayor- 
alty Case, 19 Gratt. 712. 

It is apparent from the report of the Revision Committee that 
the distinction adverted to by our Court of Appeals was kept in 
view in the preparation of the Schedule. 

The Schedule, which went into effect from its passage (June 



1908.] POLL TAX AND SPECIAL ELECTIONS. 83 

6th), provided that the Constitution should go into effect on 
July 10, 1902. On that day manhood suffrage was abolished, 
and the whole electorate of the State thereby disfranchised. The 
Constitution provided that the poll tax feature should not take 
effect until January 1, 1904. It was necessary to provide with 
certainty for this intervening period of eighteen months. By 
direction of the Schedule itself (§ 10) all the members of the 
House, one-half of the Senate and all the county and district 
officers in the State were to be elected prior to January 1, 1904; 
and besides many special and local option elections were per- 
mitted to be held (under §§ 1 and 16 of the Schedule) during 
this period. Under these circumstances it was perhaps technically 
necessary and at all events wise to make some definite declaration 
as to the extent to which Article 2 would apply to these elections. 

It is well also to bear in mind that when the article on the 
elective franchise went into the hands of the Committee on Final 
Revision the first section (now § 18 of the Constitution), under- 
took to prescribe all the qualifications of voters, but that when 
it was reported back to the Convention the requirement that the 
pell tax should be prepaid six months had been taken out of 
that section and placed in an independent section labeled "condi- 
tions for voting." Another change made by this Committee was 
to eliminate from the constitution the following sentence with 
which § 30 began: "Electors in county, town and city elections 
shall possess the qualifications and be subject to the disqualifica- 
tions prescribed by this article." Both changes were ratified by 
the Convention. This in brief seems to be the history of the 
evolution of § 21 of the Constitution and of § 18 of the Schedule 
(Vol. 2, Const. Debates, pp. 2939, 3097). 

There are only two reasonable constructions to be placed upon 
the language of this section and they may be indicated as fol- 
lows, viz. : 

A. "In all (general or regular) elections (including not 
only those mentioned in Article 2, but also those mentioned 
in Article 4, 5, 7, and 8 of the Constitution, and those di- 
rected to be held by the Schedule) held after this Constitution 
goes into effect the qualifications of electors shall be those 
required by Article 2 of this Constitution ;" or 

B. "In all (special as well as general) elections held after 
this Constitution goes into effect the qualifications of electors 
(as distinguished from the conditions for voting prescribed 
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for general elections in § 21) shall be those required by 
Article 2 of this Constitution." 

It will be observed that the Act of February 25, 1908, does 
not conflict with the construction indicated in either paragraph 
A or B. It simply provides that in special elections the capitation 
tax is not required to be paid six months prior to the special 
election, but six months prior to either the second Tuesday in June 
or the Tuesday after the first Monday in November according as 
the date of the special election is prior or subsequent to the second 
Tuesday in June of any year. In all other respects the provisions 
of Article 2 are complied with ; and the certificate lists required by 
§ 38 for regular elections are made to serve in all elections. 

To my mind it seems most probable that the construction in- 
dicated in paragraph A was intended by the makers of the Con- 
stitution; but if it is insisted that every word is to be given its 
whole meaning, in no event can the strict constructionist go 
further than indicated in paragraph B. 

It will be found that there is nothing in any section of the 
Constitution which conflicts with this interpretation ; but this can- 
not be said of any other construction. There is no doubt as to 
the class of elections to which §§ 18 to 21 inclusive of the suffrage 
clause of the Constitution refer. 

They are expressly restricted to regular elections of members 
of the General Assembly and all officers elective of the people. 
There is no reference to special elections ir Article 2 ; but by § 56 
of article 4 (and § 16 of the Schedule) the Legislature is ex- 
pressly required to prescribe "the manner of filling vacancies in 
office;" and by § 62 this body is given "full power to enact local 
option laws." That special elections should be left to the wisdom 
of the Legislature was the policy expressed in the Constitution; 
but it is now claimed that § 18 of the Schedule — proposed for 
the first time after the Constitution had been fully agreed upon, 
and adopted without discussion or debate — must be construed to 
indicate an intention on the part of the Convention to recede from 
this policy. The word "all" must be given its literal significance, 
the provisions of the constitution to the contrary notwithstanding ; 
and the word "qualifications" must be construed to embrace the 
conditions precedent prescribed for regular elections in § 21. 
This seems to me to be taking this section too seriously. 

The words "all elections" are not more expansive in their literal 
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significance than the words "every election" used in § 38; and 
yet there is little doubt that the following paragraph applies ex- 
clusively to regular elections : 

"The Clerk shall deliver, or cause to be delivered, with 
the poll books at a reasonable time before every election, 
to one of the judges of election of each precinct of his 
county or city, a like certified copy of the list, which shall 
be conclusive evidence of the facts therein stated." 

The captions to the various sections of the Constitution were 
prescribed by the Convention — not by the annotator. If the 
"conditions for voting" were considered to be "qualifications for 
voters" why were they stricken from § 18 which undertook to 
prescribe the "qualifications of voters" and placed in a separate 
section under a new caption? There is certainly a substantial 
distinction in the meaning of these terms. A man may have all 
the qualifications named in §§ 18, 19 and 20, and have paid 
his poll tax, if you please, as provided in § 21, and yet fail to 
fulfill all the conditions for voting — if he stays away from the 
polls. Attendance at the polls is a necessary condition precedent 
to the right to vote. "The qualification for right of suffrage is 
to be distinguished from the accidental condition permissive to 
the right at any one particular election to vote." 

This distinction is observed consistently throughout the Con- 
stitution. For instance, take § 44 (Art. 4): "Any person may 
be elected a member of the House of Delegates, who, at the 
time of his election is actually a resident of the house district, 
and qualified to vote for members of the General Assembly." 
And so in other sections with respect to the eligibility of all 
officers elective by the people. If a man has the qualifications 
prescribed in §§ 18-20, will it be contended that his election 
is invalid because "at the time of his election" he had not paid 
his poll tax or had unavoidably been kept away from the polls ? 

And again, suppose a member of the General Assembly should 
die or resign after his election and before the convening of the 
Legislature, and a special election should be held after the first 
day of January to fill the vacancy. If. the prepayment of the 
capitation tax is one of the essential "qualifications of. voters," 
the tax for the year just ended must also have been prepaid, 
and there would be no one in the Commonwealth eligible to the 
office, except the class exempted from the payment of this tax. 
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And not only is this true, but under § 32 qualifications for 
voting and eligibility to office are expressly made co-extensive. 
No one is eligible to office except one who has the right to vote. 
Upon the assumption that conditions for voting imposed by 
§ 21 constitute one of the qualifications of electors, it follows 
that in the early months of the year not only is the electorate 
disfranchised but all the officers of the State are ineligible to 
the offices they hold and the powers of which they exercise. 
Is this the thing with which the mountain was so long in travail ? 

Section 185 prescribes that the voters in certain elections shall 
be "freeholders." This is not one of the qualifications "required 
by Article 2." Is it contended that it was the intention of the 
Schedule to repeal this section? There are other provisions 
which corroborate the view above suggested, but this is enough. 

Section 21 of the Constitution was brought under construction 
in January, 1906, upon the presentation to Judge T. W. Har- 
rison, of the 17th Judicial Circuit, of a petition for a special 
election in one of the magisterial districts of Shenandoah County. 
In a written opinion this learned judge, who was himself a 
member of the Committee on the Elective Franchise, said in 
part: 

"Section 21 of the constitution provides the conditions 
upon which any person shall have the right to vote for 
members of the General Assembly and all other officers 
elective by the people. * * * This § 21, I am firmly 
of the opinion has reference only to general elections for 
officers. It is not to be supposed that the constitution 
would undertake to prescribe conditions for any election 
not contemplated in the constitution. This view is further 
borne out by § 33, which provides that the terms of all 
officers elected under this constitution shall begin on the 
1st of February. It is in my judgment conclusively shown 
by § 56, for by that section it is left to the General As- 
sembly to provide for the filling of vacancies. It will be 
observed too that under § 20 any person shall be entitled 
to be registered, who has paid his poll taxes for the three 
years next preceding that in which he offers to register. 
There is no requirement in this section that the same should 
be paid six months in advance of any election. 

"It would be a most extraordinary provision to admit 
to registration persons who would not be qualified voters. 
There is nothing unjust in the requirement that as a con- 
dition to the right to vote at a regular election the poll 
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tax should be required to be paid six months in advance. 
The regular elections are fixed by constitutional provisions 
and the days upon which they are to be held are known 
to all men. Every person has abundant notice in time to 
fulfill the condition. The time of year for these general 
elections makes it no hardship as the tax six months in 
advance of such election is overdue. But a special or local 
option election called at a short notice without any estab- 
lished day for the same, if the six months' prerequisite 
applies, would be unjust and harsh to many good citizens 
and in fact would prevent the holding of such elections in 
many months of the year." 

In a contested election case which was heard and determined 
in the Corporation Court of Winchester at the May term, 1906, 
Judge Christian of the Corporation Court of Lynchburg sitting — 
§ 21 as affected by § 18 of the Schedule was again brought 
under construction. The main ground of the contest was that 
the order and writ of election issued by Judge Atkinson recited 
that the condition precedent required by § 21 did not apply in 
local option elections. The decision was substantially in accord 
with the opinion above quoted. With respect to local option 
elections, he said in effect as follows : 

"Local option elections are not constitutional elections. 
The constitution does not contemplate such elections. It 
makes no provision for an electorate at such election. The 
election is wholly statutory, and the statute designates the 
electorate." 

The South Carolina decision in 59 S. E. Rep. is probably cor- 
rect; but it is not an apt citation. The intention to preserve 
the secrecy of the ballot in all elections is too clearly expressed 
to admit of any other decision. 

If the section under discussion is construed as. suggested by 
The Law Register its practical application would result in an 
absurdity. The Act of February 25, 1906, defines the class of 
elections to which it applies as follows : 

"Special elections shall be deemed to be such as are held 
in pursuance of a special law, as well as such as are held 
to supply vacancies in any office, whether the same be filled 
by the qualified voters of the state or of any county, cor- 
poration, magisterial district, or ward." 

This is a very numerous class of elections and one that is 
likely to grow more numerous. The tendency is to give the 
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people an ever increasing measure of power in the government 
of their local affairs. An election .to determine whether a city, 
■town, county or magisterial district shall issue bonds for street, 
road or school improvements, or to vote in a dispensary or vote 
out a saloon, is held in some section of the State almost weekly, 
and occasionally an election to fill a vacancy in some office oc- 
casioned by death or resignation. In the very nature of things 
these elections must be called on short notice, at irregular times, 
and without regard to the status of the electorate. 

From time out of mind the people of the State have been 
accustomed to pay their State taxes on the first day of December 
in each year, and it is well known that the date of the regular 
election in cities and towns was changed by the Convention from 
May to June to conform to this well-established habit and to 
permit the people to qualify for these regular elections by the 
payment of their capitation taxes at the time their other taxes 
were required to be paid by-law. Under existing tax assessment 
laws no matter how anxious a voter might be to qualify himself 
he could not participate in a special election held in the early 
months of the year. Long before another Constitution is framed 
the old soldier class will cease to exist, and it will be impracticable 
to hold an election to fill a vacancy in office or for any local 
purpose until an electorate has had time to qualify. What 
possible reason can there be for this wholesale restriction in 
local elections in which it is especially desirable that there should 
be a full expression of the sentiment of the community affected? 

The new constitution does not purport to be a literary classic 
and therefore its language should not be too critically judged. 
It lays no claim to literal inspiration ; the intent only need be 
regarded by the Legislature as sacred. Like all really great 
documents of its class, it is to some extent Delphic in its utter- 
ances; and perhaps something was purposely left to construction. 
It may safely be predicted, however, that no court, in order 
to give effect to the inexact use of one word in the schedule, 
will feel compelled to violate the plain intent of the whole con- 
stitution and thereby disqualify the larger portion of the voters 
of the State for participation in the most numerous class of 
elections. 

Robt. M. Ward. 



